Texas Cosmetology Commission’s Response to the Sunset Staff Report (02/04)


March 15, 2004

Sunset Advisory Commission

1501 Congress, 

Robert E. Johnson Building, 6th Floor

Austin, TX 78701

Dear Commissioners:

Thank you for providing the Commission an opportunity to submit written comments on the report issued by your Commission.  The Staff Report identifies five major issues for your consideration.  For nearly eight decades the Commission has worked to ensure that continuous enhancements in cosmetology education and practices are being met to protect those who patronize salons throughout the state.  The Texas Cosmetology Commission is charged with protecting the public health and safety of all people who receive cosmetology services in Texas salons.

To this end, the Commission, under new leadership, is aggressively pursuing measures to make itself and the people and businesses it regulates accountable, responsible, and trusted by those it serves. Internally, the Commission has developed and implemented several processes and procedures.  These procedures provide checks and balances that enable the Commission to test for harmful bacteria, to better determine the proper use and cleaning of cosmetology implements, and to ascertain the level of knowledge and skills of future practitioners who use potentially dangerous chemicals when providing certain cosmetology services.  In addition to these public health and safety benefits, the changes implemented are helping the Commission streamline its operations, increase state revenue funds, and a stronger safeguard to those funds.  Furthermore, we realized this accomplishment and many others with limited, and, quite frankly, overworked staff. We are proud of the progress we have made in such a short period of time. This progress is helping us to build a viable and credible state agency committed to fulfilling its mission. 

The Commission is not without its challenges, but has been making significant headway in becoming one of the best state agencies in Texas history.  As the current executive director began her tenure in July 2002, the Commission recognizes that the majority of Sunset’s review is for a time period preceding her arrival. Below is a bulleted list of just a few actions taken by the Commission since July 2002:

· Trilingual customer service center implemented,

· Reinstatement of State Office of Administrative Hearings (SOAH), and 

· Implemented new financial policies and procedures.

In our response to the five issues Sunset addressed in its report, you will find additional documentation of accomplishments and current developments that unequivocally support the significant progress the Commission is making.  Our hope is that the Legislature will recognize our contribution to the state and give us the opportunity to continue to prove that we can and will be one of the best and most productive agencies in the state of Texas.

Sincerely,

Antoinette F. Humphrey, Executive Director

Texas Cosmetology Commission
Issue 1: Failure to Effectively Carry Out Regulatory Duties

1.3
Abolish the Texas Cosmetology Commission and transfer its functions to the Texas Department of Licensing and Regulation 

· The Commission does not support this recommendation.  Although the Commission has historically experienced some shortfalls overall, we do not believe that abolishment of the Commission and the transfer of its function to the Texas Department of Licensing and Regulation is in the best interest of the state. While the report states that the Commission has fallen behind in its responsibility to effectively enforce the rules because of the inspection backlogs, the Commission was successful in providing 28,065 salon inspections, 865 school inspections, and 55,061 inspections of salon employees and independent contractors in Fiscal Year 2003.  

· State law mandates that the Barber Board and the Cosmetology Commission maintain a statewide crossover inspection and enforcement program.  Thus, the Barber Board is charged with performing all dual licensed inspections of salons, which employ at least one barber and maintains a barbershop permit.  If a barber leaves a licensed dual salon, it is the practice of the Barber Board to inform the Commission that it will no longer be inspecting these salons.  It is at this time the Commission then reinstates future inspections.  Therefore, it stands to reason that a licensed salon could reasonably go 7 years without being inspected by the Commission.

· Other circumstances beyond the control of the Commission that would cause there to be extended timeframes between inspections include issues such as vacations, illnesses, and financial hardships experienced by our licensees.  

· All of these issues could impede Commission inspectors from providing inspections. 

· Regarding Sunset’s finding that enforcements actions were not resolved, the current administration has established and implemented controls over licensing and enforcements systems to ensure accurate information and compliance with regulations.  

· A copy of the Commission’s written policies and procedures for inspections, informal settlements, and non-jurisdictional complaints has been enclosed for your review.  

· Furthermore, the Commission acknowledges that historical weaknesses in its financial management systems have contributed to existing deficiencies.  The current administration is aggressively modifying processes aimed at increasing reliability and accuracy of its financial data and we are committed to resolving them expeditiously.

· In regards to the report’s finding of the Commission’s difficulty in responding to consumer and licensee concerns and the inability to provide timely and reliable information, we have implemented a customer service center in June 2003 to assist in the handling of in excess of 24,000 calls per month.

· With the existence of language barriers for non-English speaking customers, the Commission now provides a customer service center staffed with individuals who speak Spanish and Vietnamese.   Few licensing agencies have multilingual employees.

· This was due to the rapidly expanding licensing base of the cosmetology profession.  In just one year’s time frame, the number of salon licenses increased from 3635 in Fiscal Year 2002 to 3950 in Fiscal Year 2003.  While the industry has been rapidly expanding, appropriations have remained the same and in some cases have been cut, rendering it tremendously challenging for current staff to field the influx of public inquiries while performing office and administrative functions.
· As stated in the report, the Commission regrettably had difficulty responding to financial questions posed by state auditors and sunset staff.  

· In June of 2002, when the State Auditor’s Office (SAO) audit began, the Commission’s Chief Financial Officer resigned.  By December of 2002, the Commission was under audit by both SAO and Sunset staff.  During this time, the agency’s third CFO in a three-year time frame resigned from the pressure of reporting to two separate offices (SAO and Sunset Staff review).  The remaining accounting staff was relatively new to the department and could not readily provide the financial information required by both SAO and Sunset in a desired timeframe.

· Another delay in responding to Sunset resulted from a change in findings from the State Auditor’s Office.  Once the Commission’s findings were charged to reflect gross fiscal mismanagement, we contacted the Comptroller and Legislative Budget Board to discuss concerns with auditor findings.

· Delay in getting information to Texas Online

· Accounting staff was concerned that the Commission had overpaid Texas Online for services it had not received.  After receiving notification from SAO staff that they had determined that the money was owed, we paid Texas Online.

1.4
Establish an advisory committee to assist TDLR with the regulation of cosmetology

· The Commission does not support this recommendation.  As stated in Recommendation 1.3, we believe that it is in the best interest of the state to continue to license and regulate the cosmetology industry under the Texas Cosmetology Commission with the direction of its governing board.  

· The Texas Department of Licensing and Regulation may not be as sufficient or effective in handling the multitude of unique concerns of the licensees.  For example, the multilingual staff maintains solid relationships that have taken a considerable time to establish and might be lost if transferred to another agency.


Issue 2: Over-Regulation of Cosmetology Does Not Protect the Public and Wastes States Resources

2.1
Replace full licensure of cosmetologists with a certification process.

· The Commission does not support this recommendation.  The Commission believes that full licensure of cosmetologists is not an excessive form of regulation but represents a thorough approach to protecting public health and safety.

· Licensees are required to meet minimum qualifications, which are similar to other states’ cosmetology criterion such as California, Florida, and Oklahoma.  

· A certification process would not be beneficial to cosmetologists who may wish to practice outside the state of Texas. Our current and future licensees would not have the freedom to practice in other states via reciprocity if this state lowers its standards to a certification process rather than full licensure. It would be unreasonable and unfair to licensees of this state to restrict them from full licensure.  Eliminating full licensure and removing student permit requirements would lower industry standards and could place the public’s health and safety in jeopardy.
· The practice of biennial license renewal, following the completion of continuing education requirements, is in accordance with most other states.

· The Commission’s current written inspection policy states that salon establishments are to be inspected every 18 months, public schools every year in March, and private schools/colleges are to be inspected every three months.

· The Commission’s statute falls short of providing the authorization needed to suspend or revoke licenses based on repeated violations.  Therefore, the Commission is unable to aggressively pursue those licensed individuals and establishments we have found to be severely negligent with regard to compliance with cosmetology regulations.  

· To correct this deficiency, the Commission has formed alliances with county health departments and State Representative Martha Wong to craft legislation that would better protect public safety and stop licensed individuals and establishments who repeatedly violate Commission regulations from practicing in this state.

· The Commission respectfully disagrees with the report’s finding that the majority of fines issued in Fiscal Year 2003 were for violations that do not affect the safety of the public.   The most common violations were issued for unlicensed practices or practitioners.  Failure of the Commission to diligently monitor this matter would result in a dramatic increase of unlicensed practices in this state and increased harm to the public. 

2.2
Require cosmetology inspection efforts to be risk based, focusing on sanitation violations

· The Commission supports this recommendation.  Except for a decreased emphasis on unlicensed practices, this recommendation does not present a substantial change from the existing practice of the Commission.

· However, reduced routine inspections, which allow the Commission to catch unlicensed individuals, could potentially result in increased frequency of complaints from citizens who have been harmed by an unlicensed person who is ill-equipped to operate safely.

· The report suggests that the process of “routine inspections” should be removed and that establishments should be inspected at least once every two years.  The Commission’s current goal is to inspect establishments every 18 months and schools every 3 months.  

2.4 Eliminate cosmetology student permit requirements

· The report suggests that student permits provide the agency with proof that students are enrolled in school and that the state has no need to know who is enrolled in school at any given time.  This assertion overlooks the central purpose of student permits, which is to assist inspectors and agency in assuring that students are properly credited with hours and that schools do not illegally credit students with hours when not present on campus.  

· Cosmetology schools are primarily funded through financial aid.  If left unchecked, there could be a strong incentive for schools to collect these funds without actually providing the students with the actual hours of education for which these funds were disbursed.  Consequently, one of the critical functions of Commission inspectors is to closely monitor the records of schools with respect to clocking in and out of student and the crediting of their hours.   The process of issuing student permits is central to the effective execution of the function of Commission inspectors.

· Additionally, a student may not object to the failure of schools to properly educate them, as long as the required number of hours is submitted by the school to the Commission in order for that student to sit for the licensure exam.  In essence, if the Commission is not committed to tracking information through the permitting process, persons interested in becoming licensed cosmetologists could simply pay a school administrator to contact the Commission and deliver completed corresponding documents suggesting that such student has completed the required hours of education.  This situation, which may appear to support the interest of the student and the financial interest of the school that can collect funds without the burden of providing the required educational service, certainly endangers the health and safety of the public.

 

Issue 3: Practical Exams for Prospective Cosmetologists are unnecessary requirements for licensure that does not protect the public.

3.1
Discontinue use of practical examinations required for licensure of cosmetologists

· The Commission does not support this recommendation.  The practical exam was developed to create a state standard, to ensure consistency in the cosmetology profession, and to assist with reciprocity with other states.


Issue 4: Transfer Oversight of Cosmetology Schools to the Texas Workforce Commission to Improve accountability and Ensure Student Protections. 

4.1
Transfer the regulations of private cosmetology schools to the Texas Workforce Commission.

· The Commission does not support this recommendation.  The Commission believes that its inspectors are licensed cosmetologists, licensed instructors.  Instructors must keep their cosmetology license current.  Students are required to complete 1,000 hours of classroom hands-on practicum and these hours are currently monitored by the Texas Cosmetology Commission.

· The Commission does not suggest that improvements cannot be made in the efficiency and methods used by inspectors to inspect Texas cosmetology schools.  However, monitoring of records to ensure that hours are appropriately credited to students, though time-consuming, is essential to the proper oversight of cosmetology schools to ensure that students are receiving the education for which they pay and to ensure that taxpayer funds subsidizing federal student loans and grants are properly expended.  
· The fact that monitoring of sanitation issues in schools takes such a small part of the inspector’s time speaks not at all to the importance of the inspector’s record monitoring function.  Both functions are essential to the public interest, and it is not relevant that one function takes only a fraction of the time necessary to perform the other.  
· In addition, retaining student records in the custody of the Commission for a number of years after students accrue hours is necessary in the event that students, who have completed cosmetology school hours in years past, wish to complete their education or pursue licensure in the future.  This is particularly critical in view of the fact that cosmetology schools periodically close and records of student hours completed may be irretrievable if left entirely to the schools.
· The Sunset report correctly recognizes the extent to which the TWC (Texas Workforce Commission) more effectively monitors its trade schools with respect to the collection and analysis of job placement information and its methods to monitor the schools with respect to such categories.  However, the Sunset Report ignored the critical role that the Commission inspectors play in ensuring student hours are properly accredited and government–issued funds are properly expended.  In view of the latter, and in view of our continued insistence that students be required to maintain student permits in order to assist inspectors in the monitoring process, we believe that the regulation of Texas Cosmetology Schools should continue to remain with the Commission.  The Commission, however, can and should seek to collaborate with TWC staff to improve the Commission’s efforts to more effectively address inadequacies to which such information speaks.
· With respect to the power that TWC currently holds to issue cease and desist orders, the Commission sees no reason why such authorization should not likewise be provided to the Commission when the legislature convenes to address these issues.
· Finally, with respect to review of financial records of schools to ensure viability, the Commission has recently hired a Certified Public Accountant.  Our accountant will contact the TWC to inquire concerning their methods and procedures for periodically reviewing such documentation in the event we can assume this additional task is within our current operations.  
· The Commission does not support Sunset’s recommendation that the Texas Education Agency (TEA) regulate cosmetology programs in high schools and junior colleges.  These programs represent over 50% of the schools currently regulated by the Texas Cosmetology Commission.  Currently, our inspectors who monitor the cosmetology programs are licensed cosmetology instructors.  TEA would have to assume all these responsibilities in order to assure that program standards are maintained and students are successful in gaining licensure.  With current staffing levels available in TEA’s Career & Technology program, we do not believe that adequate monitoring and regulation can be accomplished.
Issue 5:  Key elements of cosmetology licensing and regulations do not conform to commonly applied licensing. 

5.3
Authorize denial of license renewals based on outstanding administrative fines. 

· The Commission supports this recommendation and agrees with the report’s finding that a licensee’s history of compliance and how a licensee settled these issues should be reviewed before issuing a license renewal.  Although the Commission currently blocks licensees from renewing if they owe outstanding fines, we will study the feasibility of denying a license based on their violation history. 

5.4
Eliminate notarization requirements for individuals applying for examination or licensure. 

· Removing notarization requirements on documents can be accomplished by statute and will be addressed in future Commission meetings.

5.5
Require development of a method for violation and complaint trend analysis.

· The Commission currently runs reports detailing the types of violations written by each inspector in each district.  However, the Commission has not focused its efforts to conduct a trend analyses due to limited staff resources.  We are not opposed to implementing this process if required.

5.6 Require compilation of detailed statistics on violations complaints and report annually.

· The Commission supports this recommendation.  The Commission currently performs these calculations for to remove the requirement that complaints filed with the Commission be notarized.

· The Commission supports this recommendation that the requirement in our rules that a complaint be notarized should be eliminated.  The Commission has long accepted and acted upon un-notarized complaints.  This is in view of the fact that many complainants in the cosmetology industry desire to remain anonymous for fear of retaliation by colleagues in their industry.  For example, student’s complaining about school administrators, operators complaining about illegal practices of their employer, etc.

· With respect to the recommendation to have standard consumer complaint forms available for filing over the internet, the Commission currently operates in accordance with this recommendation.  A standard complaint form has long been used by the Commission and may be submitted on–line, by mail or fax
5.7 Require adoption of guidelines for informal settlement conferences.

· The Commission has formal written guidelines for informal settlement conferences.  See Appendix B.

5.8 Direct the Commission to remove the requirement that complaints filed with the Commission be notarized.

· The Commission supports this recommendation that complaint notarization be eliminated.  The Commission has long accepted and acted upon un-notarized complaints.  This is in view of the fact that many complainants in the cosmetology industry desire to remain anonymous for fear of retaliation in their industry.  For example, students complaining about administrators, operators complaining about illegal practices of their employers, etc.  

· With respect to the recommendation to have standard consumer complaint forms available for filing over the internet, the Commission currently operates in accordance with this recommendation.  A standard complaint form has long been used by the Commission and may be submitted on-line, by mail, or fax. 

5.9 Direct the Commission to establish a policy for making only final enforcement information available to the public.

· The Commission supports this recommendation and has implemented this.

5.10 Direct the Board and Commission to develop a method for responding to and documenting non-jurisdictional complaints.


· The Commission currently sends a letter to complainants, who have filed a non-jurisdictional complaint, informing them of the Commission’s inability to remedy the matter and informing the complainant of other more appropriate forums for redress of their grievances.  

Appendix A: Dallas County Press Release

For Immediate Release

March 11, 2004

Contact: Amanda McKeen Simpson -214-819-6329 (direct line)

asimpson@dallascounty.org

Antoinette Humphrey, Executive Director

Texas Cosmetology Commission

512-380-7606

ahumphrey@Commission.state.tx.us

DCHHS Urges Consumer Awareness of Safety Standards for Whirlpool Footbaths at Nail Salons 

Currently there are no regulations of the sanitation of whirlpool baths on the bottom of pedicure chairs

Bacterial infections can occur

March 11, 2004 - Officials with Dallas County Health and Human Services (DCHHS) and the Texas Cosmetology Commission (COMMISSION) are working together to educate local nail salons and consumers on correct sanitation measures regarding whirlpool foot baths (on the base of the pedicure chairs) because of the risk of a potential bacterial infection to consumers.  

According to the COMMISSION, there are currently no regulations regarding the sanitation of whirlpool foot baths.  Health officials say it is possible to get a bacterial infection from these devices. 

It is known that low levels of bacterial infections have been seen in US consumers that may have been caused from these whirlpool footbaths.  The public may recall a large bacterial outbreak that occurred in California in late 2000 that led to enforcement of stricter regulations in nail salons in that state. 

Consumers and salons should follow the following guidelines before a pedicure is performed:


Consumers should not shave their legs or have any open wounds on legs or feet before the pedicure. 


Foot spas or footbath units should be cleaned and disinfected after each use.  The technician's work area should also be free of debris and dirt. 


The salon's Texas Cosmetology Commission license should be posted in plain view in the reception area and the nail technician's license should be posted at his or her work station. Both licenses should be current.  A recent inspection report by the Commission should also be posted. 


If consumers have any doubts about the cleanliness standards at a salon, they should leave.

Any consumer who believes they may have acquired an infection from a nail salon needs to contact their physician for immediate treatment. 

(MORE)

DCHHS and COMMISSION also recommend that consumers keep the following information in mind when getting a manicure or a pedicure:


Manicures and pedicures should not be painful or leave your cuticles bloody and swollen. 


Manicurists/pedicurists should wash their hands with soap and water before touching a client's hands/feet. 


Thorough washing and disinfecting of all tools should be performed after every use. Make sure the technician is washing the instruments in hot soapy water and that disinfectant is applied to the working portions implements. Soiled instruments must be stored separately from clean instruments.


Emery boards that are not approved for disinfection should be discarded after use to prevent transmission of yeast or bacterial infections from one client's nails to the next. 


Instruments and supplies that cannot be disinfected, such as orange sticks and the sponges placed between the toes should be thrown away immediately after use. 


The salon should have adequate ventilation without an overwhelming smell of nail polish or polish remover that may cause an increased fire hazard. 


Drill bits should be cleaned after each client. 

Consumers with a health or safety issue may file a complaint with the Texas Cosmetology Commission.  Complaint forms can be downloaded from the Commission's website at www.Commission.state.tx.us or by calling 1-800-943-8922. 

###

Appendix B:  Informal Settlement Conference Procedures

INFORMAL SETTLEMENT CONFERENCE POLICY

An informal settlement conference may be held in order to provide a respondent with the opportunity to appear and answer a charge against the respondent in person and may be conducted at any time; however, the decision to hold a conference shall be made by the executive director.  The settlement conference shall not follow the procedures established for contested cases and formal hearings.

Informal settlement conferences shall not be deemed to be meetings of the board and no formal record of the proceedings at the conferences shall be made or maintained, however, outline notes and party admissions may be used at a formal hearing if the matter is docketed at the State Office of Administrative Hearings.

An informal settlement conference shall be attended by the respondent and each person designated by the executive director to attend the conference.  The respondent shall have the right to employ legal counsel to attend the informal settlement conference at the respondent’s expense.

An informal settlement conference shall be voluntary and shall not be a prerequisite to a formal hearing.  Failure to appear at the informal settlement conference will result in the matter being referred to the State Office of Administrative Hearings for a formal hearing.

Respondent and staff participation in the conference is voluntary and may be terminated by either party without prejudicing the right to proceed with a contested case.  The respondent will be expected to cooperate fully with the enforcement staff to ensure that is has all pertinent information relating to the complaint or formal charges against the respondent.

At the conclusion of the informal settlement conference, the executive director shall determine if a violation has occurred.  If the executive director determines that a violation has not occurred, the executive director will dismiss the violation, and will advise all parties of the decision and the reasons why the violation was dismissed.

If the executive director determines that a violation has occurred and that disciplinary action is warranted, the executive director will advise the licensee and offer the licensee a settlement in the form of an agreed order that specifies the disciplinary action and monetary penalty.  The executive director must inform the licensee that the licensee has a right to a hearing before the administrative law judge on the finding of the occurrence of the violation, the type of disciplinary action, and/or the amount of the recommended penalty.

If the respondent and the executive director do not agree in writing to a settlement agreement, the case shall be referred to the State Office of Administrative Hearings for a formal hearing.

The executive director and designated staff shall take into account the following factors when considering a proposed settlement agreement:

1) The seriousness of the conduct that is the source of the allegation(s) against the respondent including consideration of:

(A) The nature, circumstances, extent, and gravity of any relevant act or omission;

(B) The hazard or potential hazard to the health and/or safety of the public;

(C) The respondent’s history concerning any previous violation;

(D) The severity of penalty necessary to deter a violation;

(E) Any effort to correct the violation;

(F) The economic benefit gained by the respondent as a result of the conduct; and

(G) Any other matter justice may require.
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