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SUMMARY



The Texas State Board of Barber Examiners (“the Board of Barber Examiners and the Board”) has carefully and thoughtfully reviewed the combined Sunset Staff Report on Issues and Recommendations for the Board of Barber Examiners and the Texas Cosmetology Commission.  The Board’s responses to the issues and recommendations contained in that report generally address only those things related to the Board of Barber Examiners.

The Board requests that the members of the Sunset Commission strive to separate the facts and issues relevant to the respective agencies in their minds during the entire Sunset review process.  Although the agencies are co-located in the same facility, they regulate separate and distinct industries, their licensees have competing market interests, and their administrative operations are not co-dependent.

The Board would like to commend the members of the staff of the Sunset Commission for the professionalism and courtesy they exhibited during the course of their review of the Barber Board.  Mr. Longley, Mr. Levine, Chloe Lieberknecht, Christian Ninaud, and Amy Trost conducted their review with a minimum of disruption to the normal operations of this small agency.

Many issues and recommendations identified in the Sunset Staff Report are consistent with Sunset staff recommendations made on two previous occasions over the past 25 years.  It is clear that the Sunset staff views the Texas Department of Licensing and Regulation (TDLR) as the appropriate home for an assortment of disparate occupational licensing functions, including the oversight of barbering and cosmetology.  Sunset staff has also consistently argued for a severe reduction in the level of regulation for barbers and related licensees.

The Sunset Commission itself historically has chosen not to adopt its staff’s recommendations to deregulate the industry and transfer the remaining functions to TDLR  The Board believes that its operations are both effective and efficient, but acknowledges that improvements can be achieved.  The agency is tightly focused on the regulation of barbering, barber schools, and related licensees for the purpose of protecting the people from blood-borne diseases and infections, ensuring that its licenses are least minimally competent to practice their occupations, and that individuals engaged in barbering and related activities are properly trained and using clean instruments.

Lowering the level of regulation will inevitably lead to barbers going into practice without proper training, individuals practicing without a license, higher health and safety risks to the public, and a significant loss of revenue to the state.  The implementation of many of the recommendations in the report will cause the state to eventually suffer a net loss of revenue amounting to hundreds of thousands of dollars annually from existing Barber Board operations.  In contrast, the Board is currently a “profit center” for the state, collecting substantially more revenue than needed to cover all direct and indirect operating costs every year.

Transferring the regulatory function to TDLR harm to the people of Texas and the barbering industry and would cost the state’s General Revenue Fund a significant amount of money each year at a time when the state’s budget is already stressed.  In addition, licensees and other stakeholders of the Barber Board, as a rule, do not support the recommendations.

After consideration of the relevant information, the Board respectfully requests that the Commission not accept the recommendations for lowering the level of regulation or transferring the remaining regulatory functions to other agencies.  The Board, however, remains open to the consideration of other courses of action that would result in more effective and efficient regulation of its licensees while continuing to protect the public.
A more detailed discussion of Issues presented by specific Recommendations and Findings follows.  The Board has responded to all Issues, but only to those Recommendations and Findings that required consideration by the Board.

(Note to the reader:  The Sunset Staff Report did not number the Key Findings in the report, although it did number its Recommendations within the body of the Report.  The Board, in this response, has numbered the Key Findings to correspond with the Recommendations to which they apply.  For example, Key Finding 1.1.1 is the first Key Finding that applies to Recommendation 1.1.  Key Finding 1.1.2 is the second Key Finding that applies to Recommendation 1.1, and so on.)

Issue 1 - The Barber Board and the Cosmetology Commission Have Failed to Effectively Carry Out Their Regulatory Duties.



Response to:

Issue 1, Recommendation 1.1 – Abolish the Texas State Board of Barber Examiners and transfer its functions to the Texas Department of Licensing and Regulation.

And

Issue 1, Recommendation 1.2 – Establish a barber advisory committee to assist TDLR with the regulation of barbering.

Sunset staff has concluded that the Board reflects a misguided enforcement attitude by reluctantly enforcing actions against violators.  There is no Board policy that states that enforcement efforts should focus on achieving compliance through warnings, rather than actually issuing violations or sanctioning offenders.  Sunset staff’s inspection and enforcement philosophy would require a citation for each singular violation regardless of the circumstances.  The Board believes that the inspector in the field is in the best position to determine the proper corrective measure to employ in order to achieve compliance.  The Board acknowledges that inspector discretion in the field, if not properly managed by policy direction, may result in inconsistent or unfair enforcement practices. 

The Board is focused on the regulation of barbers, barber schools, and associated licensees.  Licensees know who to contact with their questions.  The Texas Department of Licensing and Regulation, on the other hand, must divide its attention among more than 20 categories of licensees, ranging from boiler inspectors to air conditioning installers to boxers.  Advisory boards are helpful in certain circumstances, but under the TDLR structure they lack the direct authority to set policy or mandate rules and regulations.  Also, experiential evidence suggests that generic occupational licensing boards in large states such as California, New York, Florida, and Illinois are often highly bureaucratic, under-funded, under-staffed, and unresponsive to requests from their own licensees and from the licensing boards of other states.

In addition, the Board generates sufficient revenue for the General Fund each year to fully fund all its operations, cover all overhead costs, and still contribute excess revenue for use in other areas of the state’s budget.  These costs are borne by the barbers, teachers, manicurists, and schools that are regulated.

Key Finding 1.1.1:  The Legislature has charged the Barber Board and the Cosmetology Commission with regulating barbers and cosmetologists to protect the public.

One of the primary responsibilities of the Board of Barber Examiners is to protect the health and safety of the people of Texas by ensuring that licensees are well trained in sanitation and safety issues related to the practice of barbering, and that licensees follow approved procedures in their practice.  The Board fulfills this role by requiring schools to teach health, sanitation, and safety as part of the approved curriculum and by inspecting shops, schools, and licensees on a regular basis in order to enforce the health, sanitation, and safety requirements.  

In addition, the Board protects the interests of the people of Texas by ensuring that barbers and other licensees in Texas are properly trained and using clean instruments in their practice.  Those fundamental skills required to achieve and maintain competence are not dependent upon changing styles and artistic influences.  Students demonstrate their competence by passing both a written examination and a practical examination.  Possession and display of a current, valid license by a barber gives some assurance to the public that the licensee does possess at least minimally acceptable skills.  Regular inspections by Board employees help to ensure that untrained, unlicensed, and potentially unsafe individuals are not practicing barbering on an unsuspecting public.

· Key Finding 1.1.2:  The Commission and Board have not effectively carried out their required regulatory duties.

The Board believes that it has and does effectively carry out its required regulatory duties.

As discussed above, the Board has a duty to see that its licensees practice safely, are at least minimally competent, and (to the degree possible) ensure that anyone practicing barbering in Texas is licensed by the Board.  Much of Chapter 1601 of the Occupations Code governing barbering deals with licensing issues, training requirements for barber students, enforcement of the licensing and permitting sections, and adjudication of penalties assessed against alleged violators.   Clearly, the legislature intends for the Board to regulate the practice of barbering across a spectrum of issues. 

The Sunset Staff Report, on the other hand, seems to present the view that the Board’s obligation to “protect the public” is limited almost exclusively to sanitation issues.  The report states, “Historically, Texas has regulated barbering and cosmetology based on the theory that the public should be protected from the spread of infections and diseases through barber and cosmetology services.”  (Sunset Staff Report, Issue 1, page 6).

Much of the Report’s criticism of the Board’s operations appears to be based on the assumption that the only valid use of the agency’s enforcement resources is to check on complaints involving alleged sanitation violations.  The Board’s policy of inspecting shops and licensees on a routine basis to ensure continued compliance in all areas is characterized as “misdirected” and as having “little impact.”   The Board respectfully disagrees.  Inspecting all shops, schools, and licensees on a routine basis is the single most effective thing the Board can do to achieve and maintain compliance with the Board’s statutes, rules, and regulations designed to protect the people of Texas.      

By contrast, the Board believes that failure to inspect shops, schools, and licensees on a regular basis will inevitably lead to barbers going into practice without proper training, individuals practicing without a license, higher health risks to the public, and an inevitable loss of income to the state.

SAO Audit Regarding Operations (non-financial issues):  The following comments address some of the findings in the recent report issued by the State Auditor’s Office regarding operational issues that are referred to in the Sunset Staff Report.  The Board appreciates the review conducted by the State Auditor’s Office and is making changes to strengthen its operations in line with the SAO’s recommendations.  Many issues have already been corrected and others are in the process of being corrected.  Some specific issues are addressed below. 

First, the auditors found that the agency had issued 58 licenses with an incorrect expiration date.  Those licenses were issued as a result of failure in the licensing application database with over 12,500 current barber licenses.  A large portion of the 58 licenses with incorrect expiration dates resulted from changes made to the licensing process in order to accommodate the Texas Online project.  That malfunction has been corrected and the Board is in full compliance with its process for issuing licenses with accurately stated expiration dates.  

Second, the Sunset Report states, “These problems include not ensuring that licensees with unpaid penalties are blocked from renewal…”  That program malfunction has been corrected as well, at no cost to the agency.  The Board is now in full compliance with its renewal process, and it routinely blocks the renewal of any license on which a fine is owed, on which the holder is in default on a Guaranteed Student Loan, or which has a hold placed on the license by the Attorney General’s Office as result of non-payment of child support.

Third, the SAO recommended that the agency implement a risk-based inspections process.  The agency has had a risk-based inspection policy in place for at least four years.  Complaints involving allegations of health violations are given top priority.  Other top priorities include licensees with multiple unresolved offences.  The Board is working to further quantify its process of identifying, assessing, and tracking the risk criteria in order to facilitate its inspectors following the existing risk-based inspection policy.

The Board already has the ability to track violations by individual licensees.  It is working to more easily identify violators by the shops or schools in which they work(ed).  Agency staff will review the licensing and enforcement database to identify enhancements to the system that will yield additional enforcement information.  In addition, the Board has instructed inspectors to identify what they consider to be “high-risk” shops and schools in their regions, with reasons why the shops and schools are considered to be high-risk.  The goal of all the above is to be able to better quantify the risks associated with individuals and shops that required a higher level of inspection and follow-up activities.

Fourth, the SAO recommended that the Board be more aggressive in collecting fines levied by its inspectors and owed to the state.  The Board is moving to collect fines assessed and which have been upheld through the administrative adjudication process.  It must be noted that the Board collected and deposited more than $46,000 in fines during fiscal year 2003, and has collected and deposited more than $28,000 in fines for the current fiscal year (through March 12, 2004).  The Board expects its collection rate to continue to improve as licensees realize that they will be unable to renew their licenses if they have unpaid fines.

Some licensees who have fines assessed against them have chosen to appeal the assessment by requesting  an informal meeting with the executive director, while others have requested a formal hearing before the State Office of Administrative Hearings (SOAH).  The fines assessed by our inspectors are not legally collectible until the penalties have been assessed by the executive director or SOAH and then approved by the Board.  No fines have been written off as “uncollectible”.  The Board acknowledges that this delegation of enforcement authority to the executive director, if not properly managed by policy direction, may result in inconsistent or unfair enforcement practices.  The Board intends to adopt policies to clarify this issue.

· Key Finding 1.1.3:  State audits have identified significant financial problems at both agencies, including the State Auditor’s Office finding gross fiscal mismanagement at the Texas Cosmetology Commission.

It is critical that the Commission keep the Sunset Staff’s individual findings and recommendations for the Board of Barber Examiners separate from the Cosmetology Commission.

The SAO’s findings regarding financial controls at the Board of Barber Examiners were mainly concerned with the need for better record-keeping for journal entries, better separation of duties for those who open the mail and update licensee records, and better co-ordination with the Comptroller’s Office during the preparation of the annual financial report.  The Barber Board has not lost, had stolen, overspent, or failed to account for any funds or appropriations, and there have been no contrary findings or suggestions asserted by the State Auditor’s Office, Sunset Staff, or any other stakeholder or member of the general public.

Current senior management at the Barber Board (the executive director and the chief fiscal officer) between them have more than 20 years’ cumulative experience as the CFO’s of Texas state agencies and are working aggressively toward the goal of establishing the Barber Board as an exemplary small state agency for fiscal operations.  All fiscally-related processes and activities are being reviewed for efficiency of operations and compliance with applicable state rules and regulations. 

· Key Finding 1.1.4:  The agencies cannot provide the basic information necessary to ensure effective regulation of cosmetologists and barbers.

Solely on behalf of the Board of Barber Examiners, the Board disagrees with this statement.  The Board has effectively regulated the practice of barbering for over 75 years.  However, the Board welcomes any support for the acquisition of additional resources that the agency can utilize to improve the execution of that mission.

The Sunset Staff Report refers to three issues concerning the Barber Board in this section:  (1) problems with the agency’s telephone system; (2) how the agency counts the number of licensees it regulates; and, (3) difficulty in getting one report or set of information from the Board during the on-site evaluation process.

Regarding the telephone problems, the Sunset Staff Report (page 12) states, “For approximately four months during the Sunset review, the Barber Board’s phones were not working properly, making it difficult, and sometimes impossible, for Sunset staff to contact the Board.”  The Board solved the problem by contracting with DIR to provide phone service to the agency through the state’s Capitol Complex telephone system.  The switch to the new phones has occurred and the new system is working well.  The Board is currently developing menu options in both English and Spanish to better serve our callers.  

Prior to the installation of the new system, the agency did have an intermittent problem with its telephone system for about four months, which inconvenienced both our customers and staff.  Neither SBC nor the phone equipment maintenance provider could isolate the problem, despite repeated efforts.    Throughout this period, staff informed callers about the telephone problem at the beginning of each call and asked callers to call again on the toll-free number if there were problems during the call.  In addition, Barber Board staff members were always available through email, and certain staff members provided Sunset staff and other state agencies’ personnel with their personal cell phone numbers to ensure that Sunset and other agencies would always be able to contact the Board.  The Board apologizes for the inconvenience.

Regarding the counting of licensees, the Report (page 12-13) states, “The Board’s current categorization of licensees distorts the actual number of licensees currently regulated, making it difficult to achieve a full understanding of the agencies’ (sic) overall effectiveness.”   The Board monitors separate categories of licensees which consist of licensees who are current and those whose licenses have expired by one day to five years, and those whose licenses have been expired for more than five years.  Those falling into the one day to five years category are considered “active” because they are legally allowed to (and do) renew their licenses upon payment of the correct fees, late penalties, and submission of required paperwork.

The Sunset Staff Report seems to imply that those barbers who are late in renewing their licenses or permits should not be counted as part of the agency’s workload or database, or that their numbers somehow make it difficult to assess the Board’s operations.  Working with those individuals on the phone and by processing their paperwork and fee payments is, in fact, a significant part of the agency’s workload.  The same is true for many other licensing agencies.  The Board will in the future, for reporting and tracking purposes, further categorize licensees who are late in renewing by separating them into groups that are one day to six months late, 6 months to two years late, and those who are two-to-five years late (or some similar grouping). 

Finally, regarding one report, the Sunset Staff Report (on page 13) says that it took the Board three months to provide the Sunset staff with an accurate count of the number of valid licensees regulated by the agency.  That was a misunderstanding or miscommunication on the part of the Barber Board staff.  That information could have been provided to Sunset in no more than two days.  The Board apologizes for the inconvenience to Sunset staff.      

· Key Finding 1.1.5:  Most other states’ barber and cosmetology licensing programs are part of a bigger agency.

Most other states have much smaller populations of barbers and cosmetologists to regulate.  It makes sense for a state with a smaller group of licensees in one group to regulate that group as part of a larger agency.  Conversely, the Texas Barber Board has approximately 30,000 active licensees and the Cosmetology Commission has close to 200,000 active licensees.  The Board believes that the large numbers of barber licensees in Texas can be well regulated by a Board dedicated to that purpose and funded (at least indirectly) by the fees imposed upon those licensees, but is open to the exploration of other possibilities. 

· Key Finding 1.1.6/7:  The Legislature has moved toward administrative consolidation of many of its occupational and health-related licensing agencies.  Consolidating both agencies’ functions with TDLR will increase administrative effectiveness and efficiency.

The Board believes that the current governance structure of having a Board dedicated to the regulation of barbering is a good choice for achieving effective regulation of barbers, schools, and associated licensees.  Other effective and efficient structures may also be possible.  Under the present system, the Board is focused on issues relevant to the public and to its licensees.  It is not distracted by the daunting task of regulating more than 20 other unrelated occupations.  Moreover, of the occupations currently regulated by TDLR, none provide the individualized personal service offered by a licensee of the Barber Board.

The Board of Barber Examiners operates efficiently and effectively on a modest budget and limited personnel resources.  It has “paid its own way” for 75 years.  It is a lean, fiscally conservative operation, dedicated to carrying out its responsibilities.  The Board believes that it can maintain or increase administrative effectiveness and efficiency at a cost below that which TDLR will be able to achieve through 2010.

There is no compelling reason to transfer its functions to an expanding, multi-focused operation that already has to manage more than 20 disparate occupations.  Again, experience with other large states that use the “umbrella agency” concept for regulating occupational and professional licensing reveals that those agencies tend to be bureaucratic, under-funded, under-staffed, and unresponsive both to their own licensees and to request from the licensing agencies of other states.

ISSUE 2 – The Over-Regulation of Barbering and Cosmetology Does Not Protect the Public and Wastes State Resources



Response to:

Issue 2, Recommendation 2.1:  Replace full licensure of barbers and cosmetologists with a certification process.

The Board of Barber Examiners opposes the recommendation to replace the full licensure of barbers with a certification process for reasons expressed below.

· Key Finding 2.1.1:  The Texas Sunset Act requires an evaluation of less restrictive methods of regulation that could adequately protect the public.

Please see comments under Key Finding 2.1.2, below.

· Key Finding 2.1.2:  Full licensure of barbering and cosmetology is an excessive level of regulation that does not enhance public safety.

The Board understands that the Sunset Commission is required to evaluate less restrictive methods of regulation.  However, the Board disagrees that full licensure of barbering as currently practiced is an excessive level of regulation and opposes the recommendation to replace full licensure of barbers with a certification process.  Further, conversion to a certification process would cost the state revenue while lowering the level of protection for the people of Texas.

Under the certification process, barbers and other licensees would be issued a certificate, which they would not be required to renew.  Under Recommendation 2.2, shops would be inspected as infrequently as once every two years, with the emphasis of the inspections being on sanitation and safety.  The Board fully supports enforcing and improving the effectiveness of its sanitation and safety rules.  However, the Board feels strongly that moving to a certification process, combined with a de-emphasis on regular inspections will lead to an explosion of untrained, unlicensed (or non-certified) individuals practicing barbering in Texas, along with the concomitant loss of revenue to the State.

Most of the licensees who contact the agency express support for continued regulation.  This raises the question, “What real-life problem is the Sunset recommendation to lower the level of regulation attempting to fix?”  Among the group of diseases that have the greatest potential to be transmitted at barber shop, salon, or nail shop are Hepatitis B and C, which are presently among the largest threats to public health.

A goal of the State is to protect the health and safety of the citizens of Texas.  Not only is it important to protect the health and safety of the citizens of Texas, but it is important that the citizens are informed that their health and safety is being protected by the State of Texas.  Seeing a recent, current State of Texas Barber License displayed in their barber shop assures the citizens that their barber is a qualified and knowledgeable professional.

In addition, licensing by the Board of Barber Examiners establishes a professional standard of conduct that induces licensees to respond better to customer expectations and the rules and regulations regarding sanitation and sterilization.

Response to:

Issue 2, Recommendation 2.2:  Require barber and cosmetology inspection efforts to be risk based, focusing on sanitation violations.

· Key Finding 2.2.1:  The agencies’ inspection programs waste agency resources without significantly protecting public health and safety.

This recommendation and finding reflect the Sunset staff’s belief that routine inspections of barber shops, schools, and licensees by Board of Barber Examiners’ inspectors are of little use and are a waste of money.  Inspections that are not focused almost exclusively on sanitation and safety issues are perceived as a waste of time and resources.

The Board disagrees because it has discovered over the years that regular, unannounced inspections are the single most effective tool the agency has to achieve compliance with its statutes and rules that are designed to protect the health and safety of the people of Texas.  The Board accepts its responsibility to make the best use of its limited financial and human resources.  To that end, the Board recently voted to lengthen the allowable time between inspections of schools and shops in good standing.  This will allow the inspectors to concentrate their efforts in areas where sanitation and other violations are more likely to occur, such as high-risk barber shops and high-risk nail salons.  This change is expected to result in a safer and healthier environment in barber shops and nail salons, thereby enhancing the safety of the citizens of Texas while more effectively managing the Board’s limited resources.

As mentioned elsewhere in this report, the Board has had a risk-based inspection policy for approximately the past four years.  The Board has depended upon its inspectors, who know their regions intimately, to follow that policy in planning and conducting their inspections.  However, the Board is working to further quantify its risk criteria so that it can demonstrate that the inspections are in fact working as an effective risk-based process.  

It is true that some states and some other Texas licensing agencies conduct inspections on a less frequent basis than does the Board of Barber Examiners.  The Sunset Commission report points out that Colorado’s Barber Board does not conduct inspections as frequently as does Texas.  That may be true, but does it provide equal or better protection of the health and safety of the customers?  As a general proposition, more frequent inspections result in a greater degree of compliance with the rules, and, thus, a greater degree of protection for the citizens of the State of Texas.  The Board believes that fewer inspections will lead to more violations and, thus, less protection of the public health.  The fact that Colorado inspects less frequently does not mean that Texas should inspect less frequently.

The fact that some other Texas agencies conduct less frequent inspections of their licensees does not necessarily set the standard for the Barber Board’s inspection frequency.  The nature of services and activities that other Texas Boards regulate may require less frequent inspections in order to comply with their missions.  That question must be answered by the other agencies.  On the other hand, almost anyone theoretically could represent himself or herself to be a barber if he or she chose to do so.  Frequent inspection of the shops in which barbers and other licensees work is integral to the responsible regulation of the industry.  

The Board submits that a fundamental reason Texas has not experienced significant public health and safety complaints arising from barbershops is more likely than not the result of the fact that the Board does properly inspect and license the barber licensees in Texas

Response to:

Issue 2, Recommendation 2.3:  Eliminate the barber health certificate requirement.

· Key Finding 2.3.1:  The Barber Board requirement that all licensees obtain a health certificate services no public protection function.

The Board supports the recommendation to eliminate the health certificate requirement in its statutes and has asked for its removal during previous legislative sessions (most recently, during the 78th Regular Session).

It should be noted that an argument can be made for continuing to require the health certificate.  However, based on the fact that the Barber Board is the sole remaining state agency that still has this requirement in its statute, and considering that doctors, registered nurses, vocational nurses, nurses aides, and cosmetologists among others do not have to meet this requirement, and considering the financial costs to the Board’s licensees in complying with the requirement, the Board agrees that it is in the best interest of the people of Texas, its licensees, and the agency to remove the health certificate requirement from its statute.

Issue 2, Recommendation 2.4:  Eliminate barber and cosmetology student permit requirements.

· Key Finding 2.4.1:  Both agencies require all students to have agency-issued permits, which burdens students and agency staff but fails to increase public safety.

The Sunset Staff Report is focused solely on the issue of public safety, to the exclusion of all other considerations.  Having students enroll with the Board when they first enter barber school facilitates the agency’s ability to track student hours earned as they progress through school.  Students often change schools before they complete the required number of hours of training.  The Board sets up a file for each student when they first enroll, assigns a unique number to each student, and uses that number to help it track a student’s progress, set a student up to take an examination, process examination results, issue the initial license to those who pass the examination, and track a barber throughout his or her career in Texas.  The same file number, set up at enrollment, follows the student/barber for the duration of their career and thereafter.

Also, the Board collects enough fees from student enrollments each year and deposits the revenue into the General Fund to pay for most or all of one employee’s salary for the entire year.  The Board does not consider it a burden to enroll students.  Enrolling students helps the Board to carry out its responsibilities, creates revenue for the General Fund, and is not a financial burden to the students because they pay the $25 enrollment fee only once regardless of how many times they change schools.  

ISSUE 3 – Practical Examinations for Prospective Barbers and Cosmetologists are Unnecessary Requirements for Licensure That Do Not Protect the Public



Response to:

Issue 3, Recommendation 3:  Discontinue use of practical examinations for licensure of barbers and cosmetologists.

· Key Finding 3.1:  To obtain a barber or cosmetologist license, the agencies require applicants to complete extensive training hours followed by passage of written and practical examinations.

Please see Key Finding 3.2, below for Board comments.

· Key Finding 3.2:  Practical examinations pose unnecessary barriers to licensure that provide no health and safety benefits to the public.

The Board disagrees that the practical examination is unnecessary and that it provides no health and safety benefits to the public.  In addition to proving that the student has mastered practical knowledge of sanitation and health issues, the practical examination demonstrates that the student has (or has not) achieved at least a minimal level of competency in the art of barbering.

Practical examinations are used to show that a student who has completed 1500 hours of instruction is capable of entry level performance in the industry.  Not all students pass the practical examination.  As of March 1, thirty-three (33) students have failed the practical examination during fiscal year 2004, which equates to a failure rate of approximately five percent (5%).

Students are examined by an experienced group of barbers (5 years minimum experience) consisting of a shop owner, two barber shop employees, and a school owner.  These board members are charged with the responsibility of passing or failing prospective new licensees by assessing their performance of entry level skills, including knowledge and practice of health and safety related issues.

This assurance of knowledge and competence cannot be accomplished through mere licensure of candidates through a written examination.  The Board believes that proper protection of the citizens of Texas requires that barbers and nail technicians not only know, but are able to demonstrate, their knowledge and practice of basic rules and procedures of health, safety and sanitation in order to minimize the transmission of diseases.  Mere licensure of candidates does not assure their knowledge of basic sanitation rules, nor does mere licensure assure that candidates have the training and skills necessary to practice under the rules.

To assure that barbers and nail technicians know the rules and, more importantly, know how to practice under the rules, the Board tests candidates with a written examination and a practical examination.  The written examination assures that the candidates know the rules, and the practical examination assures that the candidates know how to implement the rules.  Merely knowing the rules is insufficient.  The candidate must demonstrate the ability to implement the rules in practice.  Otherwise, the health and safety of the citizens of the State of Texas is at risk.

During the practical examination, the candidates feel stressed and under pressure because every move is being observed.  If, under such stressful conditions, they can deliver their services in a safe, healthy and sanitary manner, then one may reasonably  assume that they not only know the rules, but that the rules have become second nature to them as they render their services.  The absence of a practical examination will allow candidates to be licensed without having an intimate familiarity with the practical aspects of the rules.  Testing the knowledge and testing the practice of the health and safety rules allows the State of Texas to do all it reasonably can to protect the public’s health and safety.  Anything less will expose the public to increased health and safety risks in a barber shop or nail salon.

The Board agrees that it should proactively identify all possible cost-savings measures that reduce expenses to the state and to the students --- and is continuing to do so.  However, the Board does not believe that there is a viable alternative to its written and practical examination of barber students, at the present time.  The fact that only about 70% to 80% of test-takers pass both parts of the Barber examination indicates that some students have not mastered the skills necessary to practice the art of barbering in a safe and healthy manner.  Otherwise, 100% of the applicants would pass the test.  Likewise, it indicates that, even though students have met all the requirements of the barber college, they are not yet sufficiently knowledgeable and skilled to practice barbering.

Another issue raised by the Sunset Staff Report is the question of objectivity on the part of the Barber Board members who conduct the practical examination.  To clarify the situation, it is not possible for one member of the examiners to be able to pass or fail a student because the testing procedure requires that at least two board members make a determination of the student’s skill level.  Board members who own schools are not permitted to examine students from their own schools.  To suggest that a school owner would unjustifiably fail students from other schools implies that Board members have little or no integrity.  

ISSUE 4 – Transfer Oversight of Private Barber and Cosmetology Schools to the Texas Workforce Commission to Improve Accountability and Ensure Student Protections



Response to:

Issue 4, Recommendation 4:  Transfer the regulation of private barber and cosmetology schools to the Texas Workforce Commission.

The Board of Barber Examines opposes the recommendation to transfer the regulation of barber schools to the Texas Workforce Commission.

· Key Finding 4.3:  The Barber Board and the Cosmetology Commission do not effectively oversee schools to ensure quality training and employment.

The Barber Board asserts that it effectively regulates barber schools, in part by requiring above average performance.  However, it acknowledges that improvements may be achieved.  It is important to note that the Sunset Staff Report does not demonstrate that any barber school students have been harmed or have suffered losses because of a lack of adequate regulation by the Board.

Barber schools are required to follow a prescribed curriculum.  This curriculum is designed to equip a student with professional entry level skills. A practical examination is given that tests students’ ability to perform a basic haircut, shave, shampoo, and extra services.  A written test is administered to examine the students’ knowledge and understanding of the subjects covered in the practical examination.  The examinations require a performance level of 75% to pass.  This performance level exceeds the standard 70% passing score for most knowledge and skill based examinations.

In the past, the Board averaged the practical examination scores at 30% and averaged the written examination score at 70% in order to determine whether a student passed or failed.  Because of concerns expressed by the State Auditor’s Office concerning the interpretation of the Board’s governing statutes, currently each student is required to score at least 75% on both the written examination and on the practical examination.  As a result of the change in grading, the overall pass rate has dropped from approximately 89% to approximately 79%.

Inspection of Schools:  Inspections of barber schools are essential in order to regulate that aspect of the industry and foster the students’ acquisition of the proper knowledge of sanitation rules and regulations and overall knowledge of the profession.  The students learn how to properly clean and sanitize equipment.  Periodic inspections show the Board’s intent to enforce the law and Board rules.  Inspections also document that a student has been properly enrolled in school and that they have acquired the mandated number of classroom hours necessary for graduation.  In the absence of inspections, the ambitious students may be exposed to unscrupulous and fraudulent operators.

Peer Review:  School inspections are required in order to reduce the potential incidence of a formal peer review assessment of individual school operations.  Inspectors check for sanitation and sterilization and determine whether the proper enrollment papers and the recording of student hours are documented.  Fines and penalties may be levied against the school in order to bring the school into compliance with the law and Board rules.

A peer review process was established in the event of a school committing gross malpractice in its training curriculum or in the case of a school operating without proper licensing of instructors.   A school is not allowed to decrease or extend the number of curriculum hours, but they can bring information to the course that is not covered in the standard textbook used by schools.  Any change to the curriculum by a school must be justified by the school and approved by the Board.  Students are protected in this area because of the prescribed time and length of each course.

· Key Finding 4.4:  Lack of financial oversight of schools places barber and cosmetology students at risk of monetary losses and incomplete education.

The Board believes that, overall, it is providing appropriate financial oversight of the schools within its statutes.  However, some improvements can and will be made.

Student Protection:  The governing statute requires that schools provide students with information pertaining to graduation rates and job placement rates.  Chapter1601.561 (2) does require schools to submit information to the board concerning job placement rates and employment rates of students who complete a course of instruction.  This is a point that will be taken under advisement by the board to determine how best to collect and report the information from the schools.  Barber schools that receive federal funds are already required to collect and report that information to the federal government.  Having the Barber Board collect that information from all barber schools would show the completion of a student’s course and entry into the industry.  There would be documentation from enrollment to work history held by the Board.

Financial Statements:  The application for a new school requires that the owner submit a financial statement for the school.  This is a basic balance sheet providing a record of assets, liabilities and equity.  The Board’s governing statutes do not specify what financial documentation is required of a new school.  The financial consideration of a free marketplace is not for the state to determine.  There are schools that fall under federal government funding that are required to give financial statements that are audited by CPA firms.  These are schools that operate with Title 4 funding through the Department of Education.  Other schools that do not have this funding are not required to incur the expense of an audit by a CPA.

Tuition Protection Account:  A barber school student tuition protection fund has already been established to protect students in the event of a school closure.  After this fund was authorized by the 77th Legislature, the Board collected $25,000 from the schools it regulates and placed the money in Dedicated Fund #5081 (the Barber School Tuition Protection Account) in the State Treasury.  However, neither the 77th Legislature nor the 78th Legislature authorized the Board to spend any money from this dedicated fund in the event it became necessary despite the Board’s request for appropriation authority.  Fortunately, no students have applied to be reimbursed from this fund to date. 

The Board presented a legislative package during the last legislative session that would have corrected this omission.  Unfortunately, the bill did not get to the floor for a vote.  The Board would appreciate the support of the Sunset Commission in getting this appropriation put into the agency’s bill pattern for the next session.  At the request of the Board, the Attorney General has issued an opinion that the Board is entitled to submit any claims it does receive to the Comptroller’s Office for payment, but clear appropriation authority to spend the funds collected for that purpose would be helpful.

· Key Finding 4.5:  The Texas Workforce Commission is better situated to effectively regulate private barber and cosmetology schools, and provide students with consumer protections. 

The Texas Workforce Commission does regulate a number of private schools related to training individuals to obtain credentials and licenses in various fields.  However, the Board believes that the regulation of barber schools fits best into the current structure of the Barber Board, which has a school owner represented on the Board.  Also, transferring the oversight of the schools to TWC will increase the costs to the schools, as shown in the Sunset Staff Report.

ISSUE 5:  Key Elements of Barber and Cosmetology Licensing and Regulation Do Not Conform to Commonly Applied Licensing Practices.



The Board agrees with most of the proposals contained in this section.  Responses to specific recommendations are as follows:

Issue 5, Recommendation 5.1 – Authorize provisional barber licenses.

The Board acknowledges the merit of this recommendation provided that appropriations would be made available to allow the agency to update its database and licensing system to accommodate the issuing and tracking of provisional (temporary) licenses.  Also, the Board may want to restrict the provisional license to 90 days rather than 180 days to encourage applicants to submit the required paperwork in a timely fashion.

Issue 5, Recommendation 5.2 – Remove specific license renewal dates in the Barber Act.

The Board acknowledges the merit of this recommendation.

Issue 5, Recommendation 5.3 – Authorize denial of license renewals based on outstanding administrative fines.

The Board acknowledges the merit of this recommendation and supports all efforts to add to its ability to enforce its statutes and rules.  The Board already denies license renewals to licensees who have their licenses blocked for:  (1) Default on a Guaranteed Student Loan; (2) Non-payment of Child Support; (3) Non-payment of fees, fines or penalties owed to the Board.

Issue 5, Recommendation 5.4 – Eliminate notarization requirements for individuals applying for examinations or licensure.

The Board acknowledges the merit of this recommendation.  

Issue 5, Recommendation 5.5 – Require development of a method for violation and complaint trend analysis.  

The Board already records all violations and complaints it receives, and reviews and reports them by type or category at least annually.  The Board agrees that a more formal approach to the recording, reporting, and analysis process can be implemented.

Issue 5, Recommendation 5.6 – Require compilation of detailed statistics on violations and complaints and report annually.

As stated above, the Board already records all violations and complaints.  It does track them and calculates the average time needed to resolve complaints.  Again, the Board agrees that a more formal reporting system can be implemented.

Issue 5, Recommendation 5.7 – Require adoption of guidelines for informal settlement conferences.

The Board acknowledges the merit of the recommendation.  The Board already uses informal settlement conferences conducted by the Executive Director (with final decisions approved by the Board) to avoid the costs associated with formal hearings at the State Office of Administrative Hearings (SOAH).  The Board simply needs to adopt guidelines to be used in the informal settlement process.

Issue 5, Recommendation 5.8 – Direct the Commission to remove the requirement that complaints filed with the Commission be notarized.

This recommendation does not apply to the Barber Board, which does not require that complaints be notarized.

Issue 5, Recommendation 5.9 – Direct the Commission to establish a policy for making only final enforcement information available to the public.

This recommendation does not apply to the Barber Board.

Issue 5, Recommendation 5.10 – Direct the Board and the Commission to develop a method for responding to and documenting non-jurisdictional complaints.

The Barber Board already accepts, records, and responds to all complaints whether they are jurisdictional or non-jurisdictional.  It is current Board policy to send a letter to each complainant when a complaint is closed, assuming that the complaint was not made anonymously (which is often the case).

Issue 5, Recommendation 5.11 – Eliminate fee caps in the Barber Act.

The Board acknowledges the merit of this recommendation.  Chapter 1601.155 gives the Board the authority to “set fees required by this chapter in amounts necessary to cover the costs of administering the programs to which the fees relate.”  However, other parts of the statute still retain references to fees in specific amounts, which should be eliminated.

ACROSS THE BOARD RECOMMENDATIONS



The Board generally agrees with the Sunset Staff Report recommendations to update or apply the across-the-board provisions as detailed in the following table.  It should be noted that the Board already applies Recommendations #6, #10, and #11.  However, the Board will continue to expand the application of Recommendations #6 and #10.

Regarding Recommendation #11, the Board already has an alternate dispute resolution methodology in which licensees who receive fines can request and informal conference with the Executive Director to avoid formal hearings with the State Office of Administrative Hearings.

	TEXAS STATE BOARD OF BARBER EXAMINERS



	Recommendations


	Across-the Board Provisions

	Already in Statute
	1. Require public membership on the agency’s policymaking body.

	Update
	2. Require provisions relating to conflict of interest.

	Already in Statute
	3. Require unbiased appointments to the agency’s policymaking body.

	Already in Statute
	4. Provide that the Governor designate the presiding office of the

    policymaking body.

	Update
	5. Specify grounds for removal of a member of the policymaking body.

	Apply
	6. Require training for members of the policymaking body.

	Update
	7. Require separation of policymaking and agency staff functions.

	Already in Statute
	8. Provide for public testimony at meetings of the policymaking body.

	Update
	9. Require information to maintained on complaints 

	Apply
	10. Require the agency to use technology to increase public access.

	Apply
	11. Develop and use appropriate alternative rulemaking and dispute

      resolution procedures.


TEXAS STATE BOARD OF BARBER EXAMINERS



BOARD MEMBERS

William H. “Kirk” Kuykendall, J.D.




Austin, Texas

Chairman

Public Member

Ronald Brown







Dripping Springs, Texas

Vice-Chairman

Barber School Owner

Mary Lou Daughtrey






Tyler, Texas

Public Member

James H. Dickerson, Jr., J.D.





Lake Jackson, Texas

Public Member

San Juana (Janie) C. Garza





Weslaco, Texas

Barber Shop & School Owner

Terissa Johnson






Sanger, Texas

Barber

Janis E. Wiggins






Junction, Texas

Barber

EXECUTIVE DIRECTOR

Glenn Parker

PAGE  
1



